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UNITED STATES DISTPJCT CCUHT 
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CiTY BOARD OF ELECTIONS, a governmental entity. 

Defendant-Appellees, 


and 


ANGELO J. ARCULEO, 

intorvenor .-Appellee. 

NOTICE OF APPEAL TO THE COURT OF APPEALS FROM 
A JUDGMENT OF TEE UNITED STATES DISTRICT COUR'^ 
FOR THE EASTERN DISTRICT OF NET/ YORK 


NOTICE is hereby given that the plaintiff-appellants, above-named, 
hereby appeal to the United States Court of Appeals for the Second Circuit 
fro.Ti the Judgment of the United States District Court for Lie Eastern 
District of New York, the Honorable Jack B. Weinstein presiding, which 
dismissed me complaint and denied plaintiff-appellants' motions for a 
temporary restraining order, preliminary injunction and permanent injuncllo 
The Judgment so described was handed down by the Konor.mle Jack 3. 
Weinstein and filed with the Clerk of the United States District Court for the 
Eastern District of New York on the -ith day of September, 1974. 

Respectfully submitted, 

Thomas Hoffman ~ 
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Decision 2 

lalntlffs seek a temporary restraining 

restrain defendants and their ^ 

“^ents from removing 

' «-o frc„ b.Uot i„ 

•lection to to held on Sept^ot 10, lo,i, 

Republican party office, 

-lelntltt, contone thot the octlon ol tn. 

<lefendants in taking -o. 

g teps to remove their names 

from the ballot violates their rloh^ 

rights as guaranteed 

o em under the Due Process and Egual Protection j 

«‘>ses Of the 14th Amendment to the Constitution 

of the United States. They also 

Aney also contend that 

-1. .ctlon to oe ta.on po„„„, ^ 

« Appeal, aoclolon In loti. v. .. 

N.Y. , -,i„ 4 , ololate. Plaintiff,, under 

Ihe Plaintiff, fi„c petition, oofflclont 
n number under the New Kork Election Law to have 
th-lr nee, placed on the ballot for the office 

Of -ale and female number, of the EEpubllcan state 

Committee from the 4 <j«-k * 

ne 49th Assembly District 

oandcml., „nme 1, u,,,, „ . 
count, co^ltteeman fr» is election dl.trlcta, 

DiCarlo is listed as a candidate in three 








Decision 


separate election districts. 

The Board of Elections vacated these 
candidacies for all but one election district 
per person in accordance with prevailing 
New York law that one person may not run for public 

office for which he would be ineligible to serve I 

I 

because of a pending candi(*.acy for an incom¬ 
patible position. Matter of Burns v. Kiltse, 303 
N.Y. 319 (1951). There is no incompatibility 

I 

between the offices of State and County Conunittee-' 
man but no person can be a committeeman for more 
th 2 U) one district. 

It has been established New York lav that 
under such clrcumstzuices where it was illegal to 
run for more than one party office, the petitioner, 
could stand as a candidate for one office if the 

! 

otlier incompatible candidacies were eliminated by 
action of the Board of Elections. See Matter of 
Lutfy V. Gangeml, —N.Y. —, —(1974; Matter of 
Trongone v. O'Rourke, 68 Misc. 2d 6, affd., 37 A.D, 
2d 763 (1971; Matter of Ryan v. Murray, 172 Misc. 
105, affd., 257 App. Div. 1068 (1939). 

The Board of Elections, pursuant to Mew t 
York law, invalidated candidacies for all but one j 
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election district per person — i.e., each 
candidate was allowed to run for the office of 
State Committeeman and one County Committeeman. 
Pursuant to Section 330 (1) of the New York Election 
Daw, the opponents of the plaintiffs in this case 
sought an order in the Supreme Court of the State 
of New York .ings County, prohibiting the Board 
of Elections from placing the names of respondents 
on the ballots at all. A full hearing was held 
by the Hon. Louis B. Heller, and experienced and 
knowledgea^jle Justice for the Supreme Court of 
the State of New York. At that hearing the main 
issue of fact was whether fraud so permeated the 
that the plaintiffs sliould not be per¬ 
mitted to run even for one office. The colloquy 
between court and counsel clearly shows that fraud 
was the issue litigated; 

"THE COURT; ...they constitute a fraud on 
the whole petition, so that the whole 
petition must be voided for fraud, is that 
correct? 

"MR. BOOTNA; Well, on the part of the 
candidates. 

"THE COURT; Yes. 

. II 
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"MR. BONINA! And the subscribing witnesses. 
"THE COURT: Aud the subscribing witnesses. 

"MR. BONINA: And their running mates. 

(page 6) 

"THE COURT: To give me the evidence which 

you say would be eufficient to void the 
entire petition because of ~ because of 
fraud; is that correct? 

(page 7) 

"THE COURT: I know, but primarily, you are ! 
attacking one man, Cjingemi, for his conduct 
in permitting his name to be inserted in 25 
election districts, aren't y 'i? 

"MR. BONINA: Correct, your Honor. 

"THE COURT: Because if I come to the con¬ 
clusion that he perpetrated a fraud by 
doing what he did, so the whole petition is 
down — 

(page 12) 

After hearing witnesses on this issue and 
after full stipulation of facts indicating that 
the plaintiffs did in fact know that they wore 
being listed on separate petitions for separate 
county committee offices, the Court in an oral 


IS 








Decision ^ 

opinion sustained the finding and action of the 
Board of Elections. The court specifically held; 
"...it is the opinion of this Court that 
the petition here involved is not so per¬ 
meated with fraud, as a result of the 
various candidacies of County Committeen.en 

and Women, as to warrant its invalidation." 
(page 53) 


On appeal to the Appellate Division this 
decision was affirmed. Matter of Lutfy v. 

Gangemi, (Appellate Division, Second 

Department (1974). 

A dissenting opinion by two of the Appellate. 
Division Justices made the point that the prior 
New yor); practice of permitting the candidate to 


run in one district should be changed. TJicy 
noted, "we do not agree with its conclusion that t) 


defendant 


hould be prepared to run in one district 


of oubsequent clioicc." On appeal to the Now York. 
Court of Appeals, in a per curiam opinion, that 
Court reversed. it specifically noted that it 
was overruling pcior practice: 


"As a consequence, this court agrees with 
the dissenters at the Appellate Division in 




Decision ^ 

this case that so much of the holdings in 
the and Tr-msono cases as permitted 
a single candidacy to survive are not to 
be followed." 

The parties agree that neither the Now 
Vork covurt of 

court. coo,ldot«J tho constitutional or f.dar.l 
statutory la.uo. now ralnod In this court. This 
»as oonllr„od by , call trot the court to th. Clerk 
Of the York Court of Appeals and by a telegram 
from that clerk. Under the circumstances the 
remltltur of the Court of Appeals could not be 
amended to show that a constitutional issue had 
been considered to facilitate an appeal to the 
Onlted States Supreme Court. Under normal cir¬ 
cumstances the plaintiff. In this case could move 
for reargument m the Court of Appeals requesting 
that the court reconsider In the light of the 
constitutional and federal statutory arguments now 
made. The Court of Appeals has, however, Informed 
rhls court through Us Clerk that the schedule of 
the court 1. such that It Is not in a position to 
entertain such an application In time to consider 
It before the election on September 10th of this 


/V 
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Decision g 

year, in this court the parties were thus unable| 
to accept the suggestion of this court that the 
matter be resolved by further adjudication in the 
state court with an ultimate appeal to the United 
States Supremo Court. 


?^£STENTI0N 

There is strong reason to abstain in those 
election cases while state proceedings are 
completed. The New York Election Law is extrcraeljr 
complicated and the scheme is so interrelated that 
any change in a single part of the law may have 
widespread implications and create great diffi¬ 
culties in administration. Moreover, the New 
York State Courts have over the years developed 
procedures which permit extremely rapid disposition 
on the merits and appeals to the highest court of 
the state within hours or days. The expertise of 
the Doard of Elections and the state courts in 
these matters is -far greater than could bo 
acquired by the federal court, which intervenes 
spasmodically. There are strong reasons under 
Texas v. Pullman Co., 312 U.S. 49G, 61 S. ct. 643, 
85 L Ed. 971 (1941) and Burford v. Sun Oil Co., 


15 
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319 U.S. 315, 63 S. Ct. 1098, 97 L, Ed. 1424 
(1943), as well as related coses, to defer to 
state decisions wherever possible. See C. A. 
Wright, Law of Federal Courts, §52 (2d ed. 1970). 

In view, however, of the inability of the 
state courts to adjudicate these issues and the 


(continued on next page) 
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desirability of givlnq the Supreno Court the 
benefit of at leaat one lower court hearing on the 
constitutional and federal statutory issues, 
abstention in this cace is inappropriate. We note, 
too, that the specially protected activity of voting 
is Involved here, so that the federal courts must 
be particularly sensitive to constitutional viola¬ 
tions for which there is no effective remedy should 
abstention be utilized. See Domi^rowski v. Pfinter, 
380 U.S. 479, 85 S. Ct. IIIG, 14 L. Ed. 2d 22(1965); 
Zwicklcr ?/. Koota, 390 U.S. 611, 80 6. Ct. 1335, 

20 L. Ed. 2d 182 (1967) . 

rxhaustlon of available judicial remedies is 
not a prerequisite to a civil rights action under 
42 U.S.C. S 1983 . .See, e.q., Eison v. Eastman , 

421 r. 2d 560 (2d Clr. 1969), ce rt, denied. 400 
U.S. 841, 91 S. Ct. 87; James v. Poard of Education , 
461 F. 2d 566 (2d Clr. 1972), cert, denied. 

409 U.S. 1042, 93 6. Ct. 529. 

o 

This court has, where ncceaoary, intervened 
to protect constitutional rights of prospective 
candidates for office. See Yanoff v. Keeler, 

74 C 1137 (E.D.M.y., Aug.22, 1974)(declaring the 
applloBtlon of S330(l) of the Hew York Election Law 




I 

i 
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Invalid as applied to the September 10, 1974 
primary. 

The state action is not binding on either 
res judicata or collateral estoppel grounds. See 
Thistlethwaite v. City of Hew York — Fed. 2d — 
(2nd Circuit, May 13, .'.974). 

Plaintiffs are not guilty of laches. They 
have prosecuted this action as speedily as 
possible. 

We reluctantly, therefore, address ourselves 
to the merits. 


IS 
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pnncuMrTioN or rnAun 

It cannot be doubted that the Court of Appeale 
decision wao based on a ruling of law and not a 
flndiii.f of fact that the plaintiffs had corailtted 
pervasive fraud in this Instance. This Is apparent 
from the tenor of the opinion. It In also apparent 
fron the limited power tliat the Pew York Court of 
Appeals has to review findings of facts. See, c.g., 
N.y.C.r.b.P. PS 5C12{a), 5C13; Cohen & Karcer, Powers 
of the New York Court of Appeals (rev. ed. 1902) . • 

It Is charged Ir/ plaintiffs that the Court 
of Appeals was cither creating an Irrobutable 
presumption tJiat fraud in fact pemeated the activ¬ 
ities to the degree roquJrinn total invalidation or 
It was changing the interpretation of the Mow York 

statute in a substantial way to make it ImponnJble 

11 ^ ^ 

to provide that anyone who^advertently ran for 
inconsistent offices in the same election vac 
disqualified from runnina for any of those officer, 
in that election. If it was the forr.er then there • 
would be a vldatlon of due process. Pee, e.n., 
£irvoland_r.pa_r^ 

644, ^4 o. Ct. 791, 79B, (1974) (declarinq invalid a 
presumption that pregnant women were incapacitated 
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from teaching, "'permanent. Irrebuttable presumptiors 
have long been disfavored under the Due Process 
Clause of the Fifth and Fourteenth Amendments.'"); 
Vlandis v. Kline , 412 U.S. 441, 452, 93 S. Ct. 2230, 
2236, (1973) irrebuttable presumption of non¬ 
residency of student invalidated); Stanley v, 
Illinois , 405 U.S. 645, 92 S Ct. 1208 (1972) (irre¬ 
buttable presumption preventing unwed father's 
custody of child violate of due process); Stewart 
V. V?ohlqomuth , 355 F. Supp. 1212 (W.D.Pa. 1972) 
(irrebuttable presumption terminating welfare 
benefits of college students violative of due pro¬ 
cess) ; Owens V. Parham , 350 F. Supp. 598 (N.D. Ga. 
1972) (irrebuttable presumption reducing shelter 
allowance on ground members of household bear pro 
rate share of expenses violative of duo process; 
Pouchor V. Mintog , 345 F. Supp. 1240 (D. t4ass. 1972] 
(irrebuttable presumption terminating shelter 
allowance where step-father lives in same house 
violate of due process. 

But we do not find that an irrebuttable 
presumption of fraud was created hero. There was a 
stipulation that plaintiffs deliberately used the 
device here. There was an implicit finding of fraud 

Qo 
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even though not of pervnelvo fraud. These liti¬ 
gant. had a full hearing In the trial court. No 
Irrebuttable presumption was created. Future 
candidates are free to show lack of fraud. In fact. 

If there Is a substantial change In the 
law of New fork then a serious question arises a. 
to the ability of the state to change the law 
unilaterally. The Voting Rights hot of 1,05 does 

apply to New »ork state. See Rosario v. RockofeUe,-, 
93.S Ct. 1245 (1973) . 

Nevertholcss, this act has previously been 
interpreted by the Court of Appeals for this clrcul , 
a. being designed primarily to prevent racial 
discrimination. See Rowell v. Power, 13 c f. jq g, 

(2d Clr. 1970). There Is not the slightest hint of 
racial overtones In this case and it would be a fu¬ 
tile exercise to require the extensive procedures o; 
the 19C0 Voting Right. Act to be followed. As the 

court Of Appeals noted In Powell v. Power, 436 Fed. 
at 87: 

Since the plaintiffs expressly disavow 1 ho 
claim that they are the victims of any racial, 
or Indeed any other purposeful and wrongful 
discrimination, the Act provides no remedy." 
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We note, in any event, that a three-judge 
court could not be provided given the five days' 
notice required. Sec. 42, U.S.C., 1973, 20 U.S.C. 
2284(3). 

We agree, of course, with able counsel for 
plaintiffs that the rights to vote and run in thes 
party contests are critical to our democratic 
system and require the state to act with the 
greatest of sensitivity of abridging them. 

It is well recognized that the substantive 
right to vote is the most fundamental of of consti¬ 
tutional rights. The United States Supreme Court 
has described it as the right "preservative of all 
rights." Yick Wo. y. Hopkins . 113 U.s. 356, 370 
(1806). Accordingly, the right to vote is the 
assumption upon which the entire fabric of our 
political system is premised. Without the right to 
vote, freedom of speeclj and assembly would be rele¬ 
gated to meaningless anachronisms, it is not sur¬ 
prising, therefore, that the Federal Courts have 
explicitly recognized the right to vot ' as one cf t lo 
"fundamental" rights, entitled to plenary protection 
against state encroachment. 

As Chief Justice Warren, writing then for the 
United States Supreme Court in Reynolds v. Sim s 
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I>»‘' 7 iaion 
“-s. 533, (1964, 

■undoubtedly, tho tight to .ufftago 1» 

“ ^“"^--tal ».ttot in a ftoe and donaictatlc 
suclety. hapoolally alnce the tight to atatclaa 
anchlse In a fteo and unlaipalted maimet la 
Pr-otvatlvo ol othot baalf olvll and political 
r^Uhta, any allogad l„ltln9o.ent ol tho tight ol 

to VOto miic?4 1 

"‘“St. be carefully and meti¬ 
culously scrutinized." 

■ la lutthot tecognltod that,tho tight to pattl- 
-Uato in a ptl.„ty oloctlon la aa ptotoctod agalna't 
.tain onotoachoont aa la tho tight to vote 1„ tho 
-ntal Oloctlon. h.g.. 

Nixon V. Hutndon, 2,3 „.s. 536 ,193,,, 
United S tAf-f.49 „ d 

299 (1941), Smith 

345 U.s. 461 (1553). The federal courts 
have consistently observed that the ri,ht to vote 
sjay be rendered meaningless in 

, l”. •I'.onco Of a cotto- 

latlvo tight u pattlclpato m tho pattlaan 

procGsji 

by Which candldatoa ate 

ato aeloctod. E.g., Soclallat 

^2^^^2^2_EaEaLVt_ii2H£nfollc. 314 . ^ 

f- supp. 984 (S.D, 

U.Y.) aff'd 400 U S Rne. 

U.S. 806, 21 L Ed. 230 (1970). 

(Continued on next page.) 


(53 




Oo'Islon 


16 


353 U.S. 23, 21 td. 2d 
34 (1360), tl.o United Stntnn Suprn™ Court explicitly 
held thet the rl,ht to eppopr on the ballot ie an 
Integral elenent of the fundamental right to vote 
end hunt bo oeaeured by the name conetitutlonal teat 

that la applied to any oubatantlal abrldgenont of 
the franchioQ. 

The united Statea Supreme court ha. iiapoaed 
a rlgoroua atandard in „.aau»l„g the conatitutlon- 
allty Of atate action „hlch rentricta the franchlae. 
Thua, in order to )uatify . claaalfIcatlon or ro- 
guironent which effectively deniea acceaa to u.e 
ballot, a atate neat derxinatrato that the requirement 
involved advancea a compelling atate intereat by the 
leaat draatlc neana. Dunn v, plunateln . agg „.g. ggg 
(1972). 

In the Inntanco before u,, wo have a striking 
proof th. 1 t the means urged on us by the plaintiff 
are not workable. Despite the fact that for some 
tliird of a century the prnctico engaged in by 
plaintiffs has been denominated a fraud and a 
clanger to free elections by the state, these plain¬ 
tiffs persisted in it. Wo are not in a position to say 
(Continued on next page.) 
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that the means chosen by the Now York Court of 
Appeals to prevent a recurrence of such violations 
of New York's election laws were not sound under the 
circumstances* Compelling state interests justify 
the Now York Court of Appeals action against plain- 
iiffa in this case* The state has mot its "heavy 
burd<^.| of justification." Dunn v. Dlunstein . 405 

343. 

Accordinglyf the motions for a temporary 
restraining order, preliminary injunction and per¬ 
manent injunction arc denied. The action is dismissed 
without costs. This oral opinion constitutes the 
Court's findings of fact and lav/. 

So ordered. 
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INTHE- 

i .'.'ir:.) >iArr;. biMiMCi cxn pt 

n-p Tii:.' 

r..\vri.”\ i !!' M,.; iVf.RK 



If';.*' r. f,,\\'';L;MT and JKNNfL UT 
r.A! I 0, 


n AiNTUTi; 

vs 

•>.\i , riO.BDvr 

I. ^r.i.r.p, .V ici: sAf!!>, complai nt 

Ll.lZABI/Iil A. CASMIA, CIIAKU.S 
AVAR’-MO, A'.TIiOAV SADOASKI, 

STAr.I.I-.v f.. JOALI'II 

iT.KViTi;, a. kastm.\n, in 

tih'jir (>l f L'Lai t rti>aci tics as 
Mnntbr-i ?, o'" r;;o i'.r\7 Yor k Ci'^v Board 
of L1 f.(. i i (.Ml , and i he ’.I'W LORK 
C!!V AOAi’i) r;: .::cT I ON'".. a 

>,ovoiTirn';tiL.il f.iiLl J 


LLFF-NUAMS 



1. This Is a prococtlln,-’. for a tnmporary rcsrra i n In;-, 
order and preliminary and pciTnnar nf iniunrHon l«> ice Main 
Onfendnnes and their ap.cnts fren rci.'.ovlnr. tlic Plaliit iffs 
naii.e from the* hall(ju In tlie op-cowiinp, olrc.tion lo I eld 
(. 1.1 Tuobd.iV, Soptcjihcr 10, lOT'i, and for a dee:!arator 
liidpmcni dt'clarlnp the action of the Dofciidant pajt.l<;;. 

In removing the Plalnilffs* names from the ballot, iiniori- 
siliuiional in violation of the Plaintiffs' rlpht.s a.i 
jiiarantoed to them under the Due Process and Fqual Protre- 
rlon Clauses of the lAth Airendmci.t to the Constitution of 
the Uni led States, and on the grounds that the New York 
Klectlfin I,aw, as Intorpretod by the New York fiourt of 
Appeal 5i In 1 utfy V. ^lanpnmi . Abridges Plaintiffs right of 
aceess to the ballot without advaticing a coinpt*! 11 nr, state 
Interest liy the least drastic moans and is in that ri'rnrd 

c7<^ 




.i:i( i Mit if.ini .-,^,1 r|.»> \,)rk McfHo,, : ^v/, 

-.r-..-' hv T»v. <:o.ir- rpr,^,-,1 M, i Mtrv V. 

oc-t .Tt>l 1 shf-; ^orir ).i<.ivp nr^'Mir^pi i on ^ vio'nrioii of i >',o 

o'" ttio rniir| ooiith Amorvfrrr tu , 

.llHnsiM (': i ION 

?. Iho (’onrt lt;;s inri'flin ion ovrr »|iis noiicvi 
rr.r'.innr ro •>s (I.•,.(■. sort ion Ti'i'i (3) nn.t (A) ns hrro- 
inait.f.T -iioro 'iiny anponr-., .-inrl /i2 I’ps.l'IHl, llii', 

)s an art ion -.orkinr rodross tor tlio dopri v.ii i on of rho 
f’laint i ( f«. • ronti tut 1 onal and civil rir.ht s, 

3. Ihis is an action In oqniiy, innhorixod by -'t?. I 
beet ion 193? /iho Civil Rlp.lit.r. Act o< 1.371) and 2M H. ..r. 
'Cf-tif)rr and 2202, TIk riphts to be .'icciirrcd arc 

rifhf -.nrantood by the Due I'rnrcss and ronnl IVoi or i i on 
C'an.sos of the KonriccMUh Amcridmcnt to the Cdnsrlt or i on of 
the bnitod .Sratos. 

4. Ihir. i.s a proper ease for derenni nar i on by a t hn 
bidpo i-an-'i pursuant to 28 (J.S.C. ftps.2281 and 228A iti 
Itiar I’laintlffs socle an injiinrtion to rostiain the 
dant 5i 1 rom the onforcemcru , operation and oxeem i on of a 
dccisio -1 of the New York .State Court of Appeals wl-irh has 
stnte-v/ide application antl/a*s a^man or of law throii.phour 
tlK' .state, that any Individual who knnwinply files dcsirn- 
ntinp petitions for multiple Incompatible candidacies is 
eonrliisively pr'^sunied to have acted In a manrter intend! tip, 
to defraud the etcetorate, is tiiereforc coneluslveiy 
presumed to be unfit for public office, and is consequenti 
denied across to the ballot. As sueh, this judjeally 




frr>atr«fl on, 1 h .s t a I p -vi 'lo total appl 1 f-nr i on, 

violat ps rho Pii'' rrtKosfi anc! Kqnal I'rotof rinn rlansoa of 
t ^Oln"^'•|■rUil \nif;ti<Jnoiit t.o t h'.' laiif.r-d Sfatott Cttnst ll ut { on. 

\ copy of dpoision it attaclio;! horoto and nndo part ' 

t 

lion'm} . ; 

PARTIFS j 

"j. Plainrlff John !■, rian'’.OTtii Is an Amorioan fitizon ! 
„..po rf.idr-«. in tlm Borough of Brooklyn, tho Tiry end St..ito ' 
n' \rw ^ nrk and who rcprosontt a c nnsr i tnrnry as Poptihlionn 

f'ttiinoi ' rt.n-at -I an’C on rhn Now York , nlry rntinoll, llo i 

1 

soupht .'’rro* s to tho ballot In ordor to achtovo the olrotod ' 
part V position of rounty oori'tni tt •mn .lO'! -.taic oonn'it»o<-. ' 
•ran witTiin his choson political prirtyj and hot for rho ' 

notion Por'd n, taken a- a ' onsoquonoo -af tlio ohallfope'l 
•oilifiallv orc'.Tod i>rp.siitnpr.1 on, ho would ha\r had The 
of-portupity to be elected to the position he souqht . , 

I 

f>. J’lnintirr Jennie Hi Carle is an Ameriran rltizon 
who resides in the Boroneh of Brooklyn, the City of Now : 
York. Si'o r/tiiqht across to t Po ballot in order to aohiiMO 
the elrrtod party position of county rommi t leerian and ■ 

state roinmi rtee-nan wl i hi rs tier ciioson political party t and 
but for ti.o aotion herein, taken as a conseqiionrc of the ‘ 

t 

rhallenpod Judicially created presnrt'pr i on, she would have ' 

i 

t 

had the ojiportuni ty to be elrrtcd to the position which i 
site soup.hr. 

I 

7. nofendants Salvatore Sclafani , Herbert J. Kenor. ! 

1 

Alice Sachs, Klizaheth A. Cassidy, Charlet; Avarcllo, 

Anthony Sadowski, Stanley C. Korhmari, Joseph Provlte anrl | 

I 

i irif h A. l a: t'.'an are members of llte New York City Board 

se ■ 
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*wiif! ifvir/' i'n>\- :ijr- ’-f nrr'sihl'' fur f otrlurf hij' piifilir 

H 

flrr't i riii‘- t l)r;’Mr.l:u(i'_ i'k' City of ''■■•■' Yorl', i nrl M'li ni* t lio 
fi'-rtifjr! to fif? J-iolc] on Tiiosrl.-iv, Sepforr.bcr 10, l07''i. In 


iv'r'n*-tni nr, ihoir ftinf-r ion rbry hnvr as a rospon^.f l>i 1 i «.y, t 

I 

I 

•• amori'' othrr rhinrs, for proparinp the* ballot and the appro- 

I 

priatf ’otinr. rarhi nos oilli^ed in rondnct i nr, tho '^•lortion, ' 

i 

S. Dofondant NCW YORK (.(TY IK’ARD OK KI KOT IONS, ir ! 

I 

a r.ovorn;nort-al oittiry. Its runction is to ovor*fo and i 

f firifli'.-i the olootion proros'. as it nrrurs thro'ir.hfntt tho 

I 

rifv of Now York, It wtn ^»o pcrfontiinr, its ftinorion, 

I 

noxt, on Tuosday, Septembor 10, 197A and is itrosonl ly. in 
tho proooss of proparinr. to do so. • 

Al l.KOATinNS 

j 

9. I ho Plaintiffs horoiri sought tho pttsitions of ' 

ooonty-oom-^i ttooman In tho Ropublioan Pan y orrani 7 ar 5 on 

in the Kornnr.h. of Brooklyn, Now York City ! 

10, In Addition, tho Plaintiffs horein soup.ht th< i 

i 

positions of state-ronmi l tocinan in tlio Republican Party I 
orr,ani7at ion in tho Borour.h of Brooklyn, Now York. ■ 

j 11, Su.-h positions are elor.tod positions. ' 

j 

12. In order to nin In a olretion for tho aforo:non- i 

I 

tion^'^i positions it is nocossnry to obtain th.o sip,natures ] 

t 

I 

of a certain number of intllvldunls on desiprint inp, fw'titionsl 

• I 

13. The Plaintiffs did obtain the afipropriate nurrber 

i 

of signatures on the deslpnatlnp, petitions in order to j 

qualify for the election for both county committeman and | 

I 

I 

i 

I 

57 i 

I 


state enmmitreman. 
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t , ll()v<'V’f r , i;)k' I’I/i i iu i T f s ‘ir'in-lit to nm (or nujl t; i pi r 

• 

\ 




iii(o:ri|vit ibif' ot rif f<« (,y ,<,0 kim* morf» th.'in rounty-c'oninii t - 

' 




1 o''ni;in sr>at . 





15. 1 hf? posit ions of rouniy-ooirnii t t o'>nirTP .■’nd stato- 


• 



comni t t O'^-Tian art- nr>t 1 nrttmpai 1 bio* iHis 1 t 1 or;s. 


■ • 



l/>. As a ronsoquc-nrc of tho Incompatibility !iri wood 

1 




thr* mill 1 i-ooiini y commi r.i co-man positions bcinp, soop.ht , t lio* 

• ■; 


0 

1 

Bofiro! n( Flections of tho? City of Now York fororlosco! the 


• 


•1 

!} 

I'lnintiffs froim running, for all tlio county-commi 11 ooman 




.) 

position-- v.’bioli they were sookinr, savo lor one :qv-rilio 




I 

soar. 

. 

'• 




• 

17. 1 lio> Plaintiffs mol ti-incom.pat Iblc oanolidaoi o*. 





t.’crc chal 1 cnr.ocl in th''* knprenir* Court of the Statt* of Nc'w 



\ 

;i 

li 

.{ 

York, Ktnp.s County. 





18, Tiio fact' in that ease v.'on* unr) i sput «‘ri, l he 



1 

. t 

PKaintiffs acknowlf'f1)»c<l that they soitpht: mnlti-inroiTipatibV- 

.. 




canol i rlac i os for the pf>sit:ion of county rrommi 11 o-man within 




‘ 

• 

the lioroiii/'h ftf brooklyn, Now Yttrk i and that t ho.* Now York 




! 

City board of Flcrtifttt had roroclosod thorn Iron- doinp. .such 


• - ^ 



.save for ono candidacy, strikini* thoir names in all othors. 





lh. The Plaintiffs dirl not testify in rho state 




l' 

Supromt' Court action. 




• t 

ii 

20. Hie Plaintiffs did not intend to defraud the 




r 

l: 

,1 

eleetorate but merely soue.ht to inrrra.se thoir rharicos of 


- 


\ 

nrevaiUnr, in rho election for county rommi tt reman. Tltore 




\ 

r 

is no explicit provision within the Now York State Hoot ion 




i' 

l.aw w'hioh prohibits an individual from seoklnp. more tiian 




ti 

ono seat. The i ncompat i iil 1 i 1 y provisions of the New York 
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Srat n i I'-c i i <>i 


->1 l i,.' Sf ' lor!-. '.r.T'' ••yw^rr-r^'O ' oiitm ‘.arif t i t hr ; 

*■ ' ' I 

^ I 

of t'-.,. \nv VruU i y KonrfI oi Kl'Ttioti in sirikitir, ; 

i • f s f io.. 1 „r- cotiiitv , nrr" M ! f'n ,, .1 (Ynn tlif ; 

1 

i 

(■ il’ni i -1 a’l hut one i n*-* tnfn, I 

>?. IlK- Apprllatr Divi'inn, srrnml lirpa n mom . up- j 
ImV! ,ho '.r.prr.mo Court •n portion, with two lumirr.s , l.orrof 

fl i ' ■ ' i HI' . 


''3, 111'* ( ouri o*' \no<','!l‘-, as .'i unanin'ous f'uri , 

r-ow-r'-rl anri -trurV rho 1'1 a i m i T f«, omirolv iron t Iv haHot 
for-' 1o..in,-., Tt.om from runninr, for any rount y-rommi 11 r-m.-m ' * 
noM'iot. in .'un » 1 or i i on fli'’rim aivl f oro' 1 o> i nr i tioir, as 
.■ol’, i rorr n.-tmim- for fiv Stato roninu t t ornian *I^osition 
whi'l. thoy vruo '-.•okior ar.rl vt-i ih is imally riivor'ort .-ur! 
utu-oiciioi to th- roiiniv rnir-ni t u ooman ’ s perdition. 

. As a c nnsorinoiiro of t he dor ision hy t ii- Couri 
f,l AnnoaV., as rl-sor i hr^d , t ho N-w York St aoo Ktoriio., lav 

oonoliisi voly nrosuni's tiiat; an i ndi vi final , who knovinr.l', 


MOV f'i 


fill-, flosif’natiny position- tor multipl' i i .oompa t i 11 o 


oanflid.K ios , is r onr 1 usi'-ol v prosumod . a- a mat tor of lav- 
to havo artod in a matmor intondinf. to dofraiid t ho floc- 
torato, tihat snoh pf'rson is. l.horof nro. nrosumod to ho 
until for nffiro and onnsoqiiont 1 v donif'd acoo-.s to t Iv 

t)-> 1 ’ ot . 


I 


3 / 








I 




'>'). '.llf•^l n t)rf'iiim!>t i Mti i- i nh'-iftii 1 v nrul i 

i 

vinl.Ttr* t h'' »-> ..),t <? nf l h<' M.Hp, j|-(v ;,c r;ifit to thorp ' 

inrlor r tio Hno I’rort's*; f;),-iuco of t ho ^oiirtoomh ’■ iP'^rirlnoiit j 
*"0 t'h'> I In'rod S faros Cnnst i t mi on, 

2f'. i'lirt horiporo, t )io notion in barrlni- tiro I'lniritlffs 
f rotp riiotii or* for t ho no* it ton of ‘^fntc Cofimt i lo.-nran , whiolt 
i •: not t nootPtnt 11)1 o with t ho^po*.) t i on ot f oiipt y-f'ornmi t foo- 

I 

mnn nrr! v hi oil had n*) rr>1 at i or.'iii p m t ho n:ti1i i;>lo i nonipp.ir i-J 
t)1o oanrii flari os for ooiinfv onmmi t ' or-iratt i'i arhitrar*' .md ^ 

i 

oapririoiis, vindict ive and piiniriv*' and itoars no rf'asonahlo | 

I 

I 

or noo^*..vary relationship what'ir>evor to ejiootin,. topiti- ! 

I 

mate .af)(i oompeninc state in*<'rost: and aoooed i np, i'• vtoi.atofi 

I 

tlK* eights of the Plaintiffs as ptiar.-rnt eer| to i I.ot tir'der- 
t h<' Konri eont h Amonrlmonf to the I ni t ed ‘States f rmst i t >)i i r-n. 

I 

?7, The Defendants are presently protiarior, i ht itallot j 

I 

'paeiiines for the oleotion to ho hold on I ur-.dny, Sepremi.or j 

j 

in, ID?/., an elortion fr' ’ which the Plaintiffs have l.ern j 

tiaered ! roip seokint’, elective efficf* rh'-’-ein, i 

1 

''■•1 i'^■ved fijnt the Der''‘ 0 < 1 .a'lt Po i it i -n *'- j 
'■ently pi-'tpari nr, t h'» ballet for- | iv* designated voi i nr 

maehines to b'* placed in the various vnf lf,t> loenrions throifii- 

! 

oi|t t h'’ City of New York, ineltidinr the lioronrh of lirnoklym 
and that '^neh Itnllot does not contain the nerno.s of t'lo 
Plaintiffa, 

29, It is boliovod that such macliinos, '-.'itti t ite aj'- 
oropriate ballots thereon, will bo placed in the votinp 
locations r)n Tnesrlay, Septorpber 197^.} and that sudi 

I 

narhino*; v.'ll 1 he koprtheroar oni i 1 the elr-otion on Teesda--, \ 

. j 

Soptorpl.r.r 10, ID?/., I 
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' < i I 


r!’*’' I’i.! 1 p*’1 r*'*; f>,T>ri c.,rrr»r'^t1 1r- I 

I 

r liil f- 'M'Ti Ti T r nT (|,f, >/ i j •,ri »’ikpri ai’nin't i 

j 

t tK'o) i>‘ r-< ■iifv i »'«' I >.(->( r- n.'-r-o- • rorr t )•«. tnll jr • ;M)fl v.’i 1 I r- r- 

• i 'Vn' t r. •iitrfnt- ^ ^ 

Ii.ll I'M is r'fi’rpl '•'! ari'l rho \'<ir 1 !i/» pl/'f'-f) i ri i tir. 

v.Trioii' -'Piino. lonrinns. 

11. Ih^ IM'iiniiffs hnvp nn n/if-qii.T i o roitirfiv at ’.-n’ 

Tnfl I V)'- s fill root ituin to rsTisr !’l.»1 iM i t f s ir- 

r'-pnr.il'tbripm unit f’ov’ am nn ^il thi .®. C’onrt , 

WIIFKI-Ki;Rr-., + r*'*-pcct ful I y p’^ny that this 

Cfur i ! 


y ii’i' o 


1. Assiitto )iiri sfli ri 1 fin of this rausn, ronvonn a fhrno.* 

t 

panni nur'Mi.t'it to ?'{ li.S.f:, Sortions 228) and ' 


I 

to df'i f>rriii tirv i i^i s roni rov'f’rs v, and «5f*t thli rfsf fh'wn for • 

i 

an 1 fTTir*?!i ,ar n hftari np. on its inf*riis. • 

2. Fnf oi- q l omporary ro‘:rralninp ordrr -ind .> pro! i - 

1 

nlnarv i njunot i on pf'Mdlnp, the final dot ortnl mt1 on nf this 
onto o hy • hf' thr'‘o-iudpo p.anol , prohihitl.nr fho Doff'ndanr*: 

i 

froni r^nmvini' fh''* I’1aini1fr«' namos frfim t ho ballot arid ' 

I 


roq.]ivii,|. t host to piano t ho Plaintiffs' naiin's on tho j 

« 

!• 

ballot .S', t hoy hatl initially soiif-ht to 'lo hot oro tho Nos’ | 
Ynrl. itato f.ourt of Appoais mandated othorwise, 

'3. r.ntor a dooinratorv itidmont doriarinp, t hr Jndlri- 
allv CMoatod pro'nimption of fraud (said prosnmptifui has = 

• t.Tto-vifio application) in tho New York State K1ootif,n law, 
whorf' ai individual knowingly filos for mtiltipio i noottipat i- 
hlo nttdi flari os , to he tinoonsr i t ut i on.a 1 in viniaiioii of the 

j 

I’laintiffs ripht.s as pnar.anfopp under tho hue Process riaiisf 
of tho Poiirt'V'nl h Amonflmont to tho tint tod States Const itii- ! 


I 


5? i 








/ 


ft, i l'ifr 'Ir'fl.lrTi or*' iit rlfr-lirirtp t ||f 


’ r”mfi V n 1 


•i( » ho hi.ii HI i f * •; n.Tni'' » | h<^ lirillnt i or nil nos1»ioti«;. 

vhf'th'T I hoy ho intliHtfl in tl'o wuliiplo i noomi).ii i l)lo pn* i- 

lioi-i*; nr nt hnr pasirinn'- tnf.’lly unroluo,! to inof.m- j 

p.<iil)I<* positions, rn ho arhitriry, raprinin,]. , vinhirtivo 

.'irKl piinlr.iv'o nn-l wit hour any ronsonnblo nr norn'o-ary rnln- 

tionshin lo a 1 op,i t i rnnro or Ofiniji**! 1 i nr «:rar«' intornnt; nnh, i 

! 

nr.ly, >0 hn unronst i rut i orial in vinlaiton of Mm i 
P’.n nt irt *5 riphf5 as piiMrantof rl to timm utHnr 1 hn Foiiri 0^111 
Amotiflrrinrit to rbn llnircd Stares Constitution, j 

5. l.m<T a sj,,;,) nrfinr mi nst ai i tip 1 ht' IMaiutit*^' to 

.1 

the ballot aeeordinr to rhe filrecrion of tins Court. | 

6. Crant rh^ Pl.aintiffs cost s .Tud attoru'*ys* Oms, | 

I 

7. (.rant, the IMaintiff simh other anti furl her rni inf i 

I 

I 

as this Court, deems Just and equitahlci and retain Juris- i 
dint ion over this matter to enforce all orders nuternd ^ 


herein. 


Respectfully suhtrittnd, 


of Counsel 

• lamt's I Meycrson 
1790 Hroadvay- lOth Floor 
New York, iNn.^ York 10019 
(2)2) 2/4'3-2inO 


THOMAS iiOH'MAN, I St^, 

200 West S7rh St rent 
Sui rd 4 fin's 

New York, New York 10019 

(212) 2ft5-21 no 

JOSKIdi P. CRANtMO 
8302-1Ith Avenue 
brooklyn. New York, 

(212) 833-1703 
Attorneys tor I’laintiffs 






ft 


'.lAir f>i '(•ij-v 

'n ot k i • -',s 


VKI - 1! IC/M K'N_ 

I'Hi I. \ s'lr:''!! , tx.in" fir-i fliiiv •v.-.rii, .-nr! «.;.ys: 


lii it I ,Tn of 'ho Plaint'ffs In f 


f<r''f>oini artiftoj 


ih -i I havr; rho foro"oi no ('onplolnt and knnv i hr- mn- i 

I 

torit*^ ih.oT-fnl, and t ho satn<' Is t rno of try own kn<>vl odfo, | 

oxo"nt :>■: to fiif.so mat r<.rs a'i1 thln-s ftaied rhor''ia upon | 
i nfor'T.'u i on and hoiiof, and ns to trhoso matrons and i hi nys, j 


.> I boliov'? thofn to he true. 


Jf)llA Tf^V d.M I 
* ^/ 

'.v’'*!-! to ni'i’l s,,t»e;rr 1 hod Imf npo rr'* 


n /•; 

■ <:r 


_dav of Soptomlt'.r, 




My f MI m 1 ■'si on Krplrost 


JOMCOH p. caaNcio, jr. 

Cp<|«tr Pufelc. S:rt ct Uiw t-wi 

f No 74 »iJ 4»70 

if' kit'll Ccttniy ^ / 
tVy ff ^iioii .0 *9 ' V 
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STA n-: ('h M-.W ' 0!-K 
('■I(MY nr ( (.-.((s 


\ i:!?l f'TC*'! ION 

Df f’.AiM.O, hcinr f Miily si-tirn, I’^yosos ;itid 


-.■•lys 1 


Ttni ■ irn onn of t hr' I'lpi tir i f Ts in t ht* f nrof'oi np. 
.iriioMi th,i? I havr rnafl t hr faro,•oi nr Coiiplaini and kn<^^ 

I hr ron'r'nrr tir rmf, and f hr; parno i'i t rm ot my ov.-n kn<v;- 
lf'd;',r, r>xr rpt .Vi to thosr (pattrrr, and ihliiy. ii/ard ihrrri n 
upon i nCorm.ir i nn and hrlicC, and j f, tdin^o mittrrs and 
thinr.f', I l>rlif>vn rhrm in he true. 




-r 


/IE;.\MK 1)1 CAKI/) 

// 

sw'rn m .and snbsrrlhed bf roro mo 


tliin ^ day of hopiomhor 1'>7A 



My rnmmiRsInti rxp1resi_ 


josrrn p. cpancio. jp. 
Nerwy Publ.< '-'.v# tl ri»- »<>a 
Na 24 66. 39/0 
0>«.l.w in tjirj* Cuanl/ 
I..:-.. P- I*! >' 
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IN THE 

WJITED STATES DIETIUCT CoOrt 
^'OR THE 

eastern district of NEl'.' VQRk 


CIVIL NO. 


■ JOHN F. GIJIGEMI and JENNIE DI CARLO, 
1 , Plaintiffs 


SALVATORE SCLAF/1.NT, HERBERT T rrtTnn 
ALICE SACHS, LLI2AHETH A CASSinv ' 
CHARLES AVARELLO, ANTHONY SADO''qi^T 

ELRICH A. EASTM/c.', in their 
‘ Members of the New York 

' YO>^^' r?Tv^i Elections, and the NEW 
/OHk city BOARD OF ELECTIONS i 
governmental entity, ' ^ 

* Defendants. 


X 

• OR DER TO SHOW rArigp 

UPON the Plaintiffs' Verified Complaint, Motion for the 
Convo„.,„ Of „ thr„-iod,e a Tc»pofa,v 

rd„r a„d 

cauao. the Affidavit of Joseph A. ctancio, one of the attorn, 

dr the Pl.rntiffs, and a Memorand„„ of r„„ l„ support of th, 
aforementioned Motion, 

IT IS HSiisnv OAOSPsh that the Oefendant parties or thei. 
Attorneys appear at the fnited states Courthouse, Cadnan 
/tara East, Brooklyn, New Vork, on the day of Septeslier, 
f ”4, at o'clock in the noon, in Room no. , 

, SNOW CAUSE Why an order should not he entered convenin, a 
|, three-judge panel, a, provided for by 28 U.S.C. 62281 and 
„2^e4, to consider the merits of the rialntiffs' const!tutiona 
■ dhallengo to the conclusive presumption of law judioially 
undated in the New Vork State Election haw which has state- 
,wiae applieahiiity where multiple incompatihie candidacies 
Ato pursued hy an individual, and why , temporary Re.tral„i„g 








% 

Order and Preliminary Injunction should not be issued, ponding 

I the final dotermination of this cause by the three-judge panel 

* prohibiting the Defendants from removing the Plaintiffs' names 

from the ballot and requiring them to place the Plaintiffs' 

•jiames on the ballot as they had initially sought to do before 

the Now York State Court of Appeals mandated otherwise. 

' IT IS FURTHER ORDERED that personal service of a copy 

I 

of this Order and the papers upon which the said Order is 

based, bo made upon the Defendant parties or their attorneys 

on or before the day of September, 1974 at and 

t 

shall be sufficient service of this order. 

DATED: 


UNITED STATES DISTRICT COURT JUDOE 
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IN Tun ' 

UNITLD STATES DISTRICT COURT 
FOR Tiin 

EASTERN DISTRICT OF NEK YORK 


CIVIL NO. 


X 

JOHIi F. GANGEMI and JENNIE DI CARLO, 

Plaintiffs, 


vs. 

SALVATORE SCLAFANX, HERBERT J. FEUER, 

I ALICE SACHS, ELIZABETH A. CASSIDY, 
CHARLi:S AVARELLO, ANTHONY SADOWSKI, 

, STANLEY C. KOCHMAN, JOSEPH PREVITE, 

' ELRICH A. EASTMAFl, in their official 
capacities as Momljers of the New York 
City Board of Elections, and the NEW 
i YORK CITY BOARD OF ELECTIONS, a govern- 
j.mental entity, 

• Defendants 


X 


i. MOTION FOR THRICE-JUDGE PANEL 

;i TEMPOPJVRY RESTRAINING ORDER AND 

i| PRELIMINARY INJUNCTION 

i' 

ji Plaintiffs JOHN F. GANGEMI and JENNIE DI CARLO move the 

I 

Court to grant the following relief: 

1. An order convening a three-judge panel as provided 
by 28 U.S.C. pps.2281 and 2284 in order to declare the 

: judicially created conclusive presumption of fraud in the 
j New York State Election Law (with state-wide application) 

I 

j^wliere an individual files multi-incompatible candidacies, as 

j unconstitutional and violative of the Plaintiffs' right as 

i' 

I guaranteed under the Due Process Clause of the Fourteenth 

i!. 

[i'Amendment to the United States Constitution. 

li 

i' 

2. Enter a temporary restraining order and preliminary 
j! irij'J'iction pending the final determination of this cause by 

I the three judge panel, prohibiting the Defendants from 

II 

i; 

ii 

i* • 

3S 


!• 

II 

r 





It -.. . 


rci-ioving the- Plaintiffs' names frotr the ballot and requiring 
thei.i to place the Plaintiffs' names on the ballot as they 
had initially sought to do before the Now York State Court 
of Appeals mandated othorwire. 

Plaintiffs seek this relief on the grounds that: 

1. Plaintiffs CANGEMT and D1 CARLO have no adequate 
remedy at law and the Defendants will continue to cause 
Plaintiffs irreparable harm, unless enjoined by this Court. 

2. In that regard. Plaintiffs are seeking elective 
office. The Election is to be held on Tuesday, September 10, 
1974. The Defendants are preparing the ballot and the voting 
machines for the election and it is believed that they expect 
to have the same completed by Tuesday, September 3, 1974. 

The Plaintiffs names will not be on the ballot, as a con¬ 
sequence of the challenged policy and action herein, unless 
this Court so orders. The Plaintiffs will be irreparably 
harmed should they prevail on the ultimate merits of the case 
and there is no time to place their names on the ballot; on 

• the other hand if they do not prevail, there will still be 
sufficient time to delete their names from the ballot. It is 
believed that the latter is an easier process than the former 
(deleting rather than adding). 

3. Plaintiffs seek to obtain a declaratory judgment and 
injunctive relief respecting a judicially mandated con- 

I 

elusive presumption of fraud in the New York State Election 
Law (with state-wide application) whore an individual files 
I multiple, incompatible candidacies. They sock this relief 
Jon the grounds that said presumption violates the plaintiffs' 
rights as guaranteed to them under the Due Process Clause of 
the Fourteenth Amendment to the United States Constitution, 
and on the further grounds that the denial of Plaintiffs' 


i! 


39 




% 

right of access to the ballot without advancing a compelling 

state interest by the least drastic means is unconstitutional. 

. , i 

The issue is substantial and, though difficult, hardly frivo- ' 
lous. Accordingly, 28 U.S.C. Sections 2281 and 2284 require j 
_ convening of a three—judge panel to determine the issue. 


Respectfully submitted, 


THOMAS HOFFMAN, ESQ. 

200 West 57th Street 
Suite f605 

New York, New York 10019 
1212) 581-1180 

JOSEPH r. GRANCIO, ESQ. 
8302 13th Avenue 
Brooklyn, New York 11228 
(212) 833-1706 

Attorneys for Plaintiffs 


Of Counsel 
I 
» 

'James I. Meyerson 
' 1790 Broadway - 10th Floor 
New York, Now York 10019 
(212) 245-2100 


I 

I 




STATE or HEW YORK 
COUNTY or KINGS 


affidavit of JOSEPH P. GRANCIO 
JOSEPH P. GRA.HCIO, being first duly sworn, deposes and 

says: 

i 

Th. Plair.tiff. .0,„: g«.CK«i „„a GEwa. DI CAPLO arc j 

proccOln, by a„ Order re Show Cause rather than hy .„ttce of ! 
M-ren teeause ti«, is of extreme i„porta„ce i„ this xatter. I 
In support Of this application, as „or. fully set out i„ the ' 
verified cos,Plaint, the hotion for a three-JudGe court and a I 
lenporary rostrainin.j order and prea.,inary Injunction, and ' 
the «e.ora„dua in support thereof. Plaintiff win show that ' 
the New York flection taw, as interpreted by the New York 
court of Appeals In tutfj^v^Canjesu, abridges Plaintiffs ' 

right Of access to the,ballot without advancing a compelling ' 
.atate interest by the least drastic .«a„s and is in that re¬ 
gard unconstitutional-lhe New York flection Law, as inter- '' 
rpreted by the Court of Appeals in tutfy v, cangemi establishes 
, a conclusive presumption in violation of the due process 
Clause of the Fourteenth Amendment. I 

i 1 

'• will show th^#- i * 

snow that they have suffered irreparable 

harm as a consequence of the aforenf-.t-rsa ^ 

arorestated action and that they ' 

•continue to suffer the same each passing day. | 

Plaintiffs will show that they have not sought relief, ' 

.in this regard, from this Court heretofore. Plaintiffs win i 
.show that the law under attack has state-wide applicability 
,,and that, accordingly, a three-judge court is proper and 
: appropriate to hear the merits of the constitutional challenge, 

. that they have raised questions ! 


g to the merits (of their olalmsl so serious, substantial ! 
ta«d difficult...as to make them a fair ground of litigation ' 
and thus for a moro deliberate investigation.- .l.milton w.ttch ' 


HI ! 




206 F. 2d 738, 740 (2nd Cir. 1953), ' 

and that "...tho injury (to them) will be certain and irrc- ! 
parable if the application (for temporary injunctive relief) i 
is denied and the final decree is in their favor, while if 
the injunction is granted, the injury to the Defendant parties 
even if tho final decree is in their favor, will be in¬ 
considerable. , 

Plaintiffs will shov.- that they have no plain, adequate 
or complete relief other than for this application for 
temporary injunctive relief. They will show that the de¬ 
privation of their rights cannot be fully compensated for by 
monetary damages. ; 


OSL’PM p. GPTVUCIO 


Sworn to anc subscribed before me 
this day of September, 1972. 

NUTARV PUBLIC -- 


My Commission Expires: 
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IN THE 

UNITED STATES DISTRICT COURT 
FOR THE 

EASTERN DISTRICT OF NEW YOPR 


CIVIL NO, 




I , 

' •’ I 


JOIfN F. GANGEMI and JENNIE DI 
CARLO, 

PLAINTIFFS 


SALVATORE SCLAFANI, HERBERT 
J. FEUER, ALICE SACHS, 

ELIZAP.ETH A. CASSIDY, CHARI,ES 
AVARELLO, ANTHONY SADOWSKI, 

STANLEY C, KOCHMAN, JOSEPH 
PREVITE, ELRICH A. EASTMAN, in 
theil" official c.'ipaciti cs as 
Hcinbors of the New York City Board 
of Elections, and the NEW Y'OWC 
CITY BOARD OF ELECTIONS, A 
governmental entity. 


Plaintiffs' 
First Amendinent 
as of Right 


. 1 


DEFENDANTS 


Pursuant to rule of the federal rule,., of Civi 1 
Procedure, Plaintiff.s hereby amend the complaint a;; follows: 

1. The jurisdictional allegation!! of the complaint in. 

main are hereby amended to include therein the IPoS Voting 

Rights Act as amended (42 U.S.C. S1973c) and the First 

Amendment to the United States Constituiion. 

2. The substantive allegations of tlie Com{)!.jinL in 
main are hereby amended to include that: 

a. Tile action complained of herein (the lemo'-.il of the 
Plaintiff:;' nani'.nj from the ballot) inliinge;; upon tlieii nglit 
to ujicncumljered association as guaranteed to thorn under the 
first Amendment to the United States Constitution. 

b. The New York State Court of Appi’a]:;, by its d'.ci.sic: , 
has created a change in the New York St.ite Election Law as it 
relates to the standards, practices .jnd ijroeedurcs relating tc 
vesting other than was in foict; on Noveii\ber 1, lyfS. 

c. The State of Now York coiiu’S within tl'.e p;ovisiDns of 
the Voting Rights Act of 1965 as amc:ided (42 t.t.C. Sl97ic) 

d. The provisions of the Voting Rights Act of 1965 


0 






as amended (42 U.S.C. §1973 c) were not complied with in view 


of the cliange created by the New York State Couit of /'.ppeals 
and in view of the prerequisites required by said act in order 

I 

to validate such substantive change. 


lier.pcctful ly submitted, 


TilUMAS llOl’rnAb, ESQ. 

200 West 57th Street 
Suite (t605 

Hew York, New York 10019 
(212) 581 - 1180 


c: 


■N 



o. 


^OSrPiUr. GRANCIO, ESQ. 
«8302 litli Avenue 
"Brooklyn, New York 11228 
(212) 833 - 1700 


Attorneys fo!' Plaintiffs 


of Counsel 

James I. Meyer.son 

1790 Broadway - lOtli Floor 

New York, New York 10019 

(212) 245 - 2100 











IN THE ' ' 

UNITED STATES DISTRICT COUR",' 
FOR THE 

EASTERN DISTRICT OF NEW YORK 

CIVIL NO. 


-—______X 

JOHN F. GANGEMI and JENNIE DI 
CARLO, 

PLAINTIFFS 


vs 

SALVATORE SCLAFANI, HERBERT 
J. FEUER, ALICE SACHS, 

ELIEABETil A. CASSIDY, CHARLES 
AVAPJiLLO, A.\THONY SADOWSKl, 

ST/iNLEY C. KOCHMAN, JOSEPH 
PREVITE, ELRICH A. EASTMAtJ, in 
their official capacities as 
Mar:ibers of the New York City Beard 
of Elections, and the NEW YORK 
CITY BOARD OF ELECTIONS, a 
governmental entity, 

DEFENDANTS 


Supplcrent to the 
Memorandum of Law 


-- 

In view of the Amendment to the Complaint, relating to the 
Voting Rights Act, see: 

* 1. United Ossining Party v. Hayduek 3S7 F.Supp. 962 (S.D.N.V. 

J 9 7 1 j 


a. The Supreme Court recently held th.iL whore S5 is invoked 

our function i^jKimited to determined whether tlio challenged law 

0 

IS subiect to the provisions of that Act and rhat 1: we so conclude 

the cnactn.cnt cannot become operative until it har first been 

approved by one of the two alternative proco .lures pi .'rcribec: ly 

'■‘i, regardless of whether we believe that the .ii.'l'.i ni xvi s; e i 

\ 

does not discriminate on basis; of race or cola;. 

2. Perkins V. Matthews, 400 U.S. 379, 9 1 d.J: . -1, _'7 r..Kd. 

2d 476 ( 1971) 

3. Allen V. State Board of Elections, ;9 3 ,.2. t-;4, hi S. t*.. 
617, 22 L. Ed. 2dl (1969) 

b. “That &5 must bo given the "broadest possible scope" 

to redc)i"any state enactment which altered tin- election law of a 
covered State in even a minor way." 


Respect tui ly ouun.- ttcci 









Suite (ioOj 

New York, Now York 10019 
(212) 531 - 1130 

^S[ 1'^ .-CIOr Ysli. 

(»02 13tii Avenue 

11228 

(212) 833 - 170b 

Attorneys for PKiLiittffs 


of Counsel 


James I. Meyerson 
1790 Broadway - loth floor 
New York, Now York 10019 
(212)2-35 - 2100 













^tfltc of I'lcin 13 orl! 
Court of Appeal! 


iS 


.\o. 

In tho Matto: af l.Jv.aiii ><. I.utfy, 
nt al., 

Apj. cl 1 aiitii, 

vr-. 

John F. Can'joiTi.: , , 

Kespondoj.ts, 

and SalVat.o''e 5;c]afani, ot al., 
constituta jnj tne Jjd. of Flections 
in tho city of Now York, 

Respondent. 
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OPINION 


This opini<ni is iiiuurrictiT »nd SL'Sj^ct in revisusn 
bcfoic public.ition in ihe New Kepon* 


I'ER Ctip.IAM: 

¥ 

The order of the Appellate Division should be reversed, 
tho order dismissing the proceeding vacated, and thd relief requested 
by petitioners granted. 

It was definitively decided in Matter of Burns v. Wiltse 
(303 N.Y. 31.t) that one may not run for a public office in which one 
would not be eligible to serve because of a prior pending candidacy 
for an incomoatible position. Similarly, in Matter of Ryan v. Murray 
_(J72 Misc. 105, affd. ?57 App. Div. 10C8) and in Matter of Trongonc v. 

Mifc. 2d 6, affd. 37 A D 2d 763), in circumstances 
precisely l:.kn these in tliis case, it was held illegal to run for more 
than one party office where incompatibility forbade holding more than 
one such office. in each of these cases, however, it was also held 
that tho petitioner could stand as a candidate for at least one office 
if the other incompatible candidacies, which rendered the designating 
petitions invalid, were eliminated by "declination" or action of the 
Board of Elections. Since this multiplicity of inconsistent candi¬ 
dacies has been properly recognized as injurious to tho rights of the 


4/7 


i. 











V 




«• It'oi V r.i'. • ■, . .ul .it' ..-r 1 Li*;u . 1 .. rt auilulenl; and dcnopti v^;, and bocauno 
;\ore tl'-v' n.ult i :.’l ici ty cf i ncon^iiftrnt candidacies for the county 
ecr-tit*. oe wai? . r.tont ional, the dissenters at the Appellate Division 
wore correct ir. concluding that respondents' designating petitions 
should fail entirely. 

V.'i*h this practice, and absent acceptable excuse or justi- 
ficatto", i.'.f vn'.cii. who signed the offending petitions must be assumed 
to have been led ar- to ti'.e candidat e::' intentions to serve as their 
representatives it designated and subsequently elected at the priinary. 
Moreover, the petitions were misleading in suggesting that the various 
candidates listed intended to run together. These irregularities were 
also harmful because those who signed were precluded by law from 
signing petitions for other candidates for the same office (Election 
Law, *; ]36, ;:\jbd. 8'. •Tiius, the petitions must be considered to have 
beeii pi-rmeatid with the defect interitionally introduced it.to them by . 
the ciJciilaiois ci.oil those oandidate.s who participated in the circula¬ 
tion. As a consequence, this court agrees with the dis.nenters at the 
Appellate bivir.ion in this case that so much of the holdings in the 
Ryan and Tiongene cases as permitted a single candidacy to survive are 
not to be followed. 

Accordingly, liic order of the Appellate Division should be 
revet.sed, without costs, and th.c petition under socticr. lilC of the 
1.1 i!C t .. -n I.,n» •!! ant i d . 


Orc'r :"v< ’ s< d, v/i*.hout cc.nt.., an<l tl.o petit ior. under sectirr. 31.' of t.ne 
I 'cctic.n j.n’.. f^ionttc'.. Opinion I’' r '"ijri.in. Ct>ncur; 'reitel, C. icz Tu;;ce, 
r„ih; i' Hi, .'rn- 'echi' in', Piihin en'i .'italuy, .'d . 


V 
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Tn tho Matter of • 

Edward R. Eutfy ct petitioners 

;V. Jolm F. faniiomi, ccc., John F.- 
Caiiftoroi ct al., etc., and IJarhara 
h. ('ani’,e.ni, et al,, constitntint; 
tlic Coniiiiittco to Fill Vacancies, 
Salvatore Sclafani et al., n)OmI)ors 
of and constitutin;; tho Board of. 
Elections in tho City of New York 
respondents. ’ 


1974. affiroad on tho opinion of tho Special Tora. uUhont co.cts, 
GULOTTA, P.J., L/ViU4M and inJNDJ-R, JJ., concur. 

Slh\?lKO and iJi:.NJAMI.N, jj. , di.ssent and vote to reverse and to 
declaxe the petitions for County Coininittecman and for State 
Co..„..^..ec.-an i.nvalid, for the follov/inji reasons; 

''y respondent Cnnjiomi to run in 
all 2o election district.s .ns County Cor.m.ii tecr...nn when I,e knew 

^u /ct wn C->M:.tu.c,..an frol; ‘ no 

<li.itiicL was tantamount to a I raud on tlu; eloctorato Su,-li 

we^feol^^h cncouraj;od. Unde-r iho circums'ianoos 

ro -3 petition do.sii;nati.nr, Can-.cmi for County 

SSi'as ?tnt 'r district..., a.s‘well as his dLiuna- 

Coiri.T.itteeinan, is invalid. We apreo with tho 

105 ^affH °?S 7 *^A of Ryan v. Murray (172 Misc, 

do not deploring such practice, but we ‘ 

prenared^irv"'^ ^ conclusion that the offender should be 
f ^ district of his suhscciucnt choice 

Hirtheimore, we do not a,;rco wiih the determination in .Matter 
of Tionyone v. 0 Rourkc (6.S Misc 2d 6, affd. 37 A D 2d 7631 that 

°f •’ -.'"lei ' 

vo^..is of the party, the candidate should receive tho benefit 
of bcins permitted to run in one election district. 


.Au.;nsc 19, ^ TN RK UlTFY v. GANCEMI 

C y^/BjT "C" 


^9 , 


1677 ;; 


i 


■ -... ,rr 






Decision 


50 



the cottot, In thin protending, brought purnuant 
to Seotion 330 (1, of the Election I.n„, Petitioner, 
seek an order prohibiting the Board of Election, fron 
placing the na,en of renpondentn, John P. Cangenl, 
and Jennie nl carlo on the ballot for the office, of 
Hale and Pcnale Henbsrs of the Pepublican state 
comlttee fron the loth Aenemhly nlntriot, renpectlve,., 

at the prlnary election to bo held on Septenber 10, 
1974. 

Concedcclly, the petition filed by nespondents, 
contains sufficient signatures to validate their 
respective candidacies. However, on the sane petition 
sheet circulated for the positions here involved, were 
a list of candidates for the position of County 
Connitteenen from the various Flection Districts 
within the 49th Assenblv District, fir. Gangenfs na ; 
i« listed as a candidate for County Ccnnlttcenan fron 
25 separate Election Districts. Mrs. Di Carlo vans 
listed as a candidate in three separate Election 
Districts. 

Various other per.sons clo.sely connected to th-n 
wore also li.stnd in more than one District. The Hoard 
of Elections invalidated those candidacies for all hut 
one Election District per person. 


f 
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It Is Petitioner's contention that the circulaticn 
of the subject petition in this matter constitutes 
fraud upon the electorate, to such an extent as .«uld 
warrant the invalidation of the entire petition on the 
grounds that it is permeated with fraud. 

vniile there is no statutory authority which 
prohibits an individual from running for County 
Committeeman from two or more Election Districts at 
the same time, the Courts have prohibited such practice 
In Ryan versus Mu.-ray (172 Misc 105,ArPD 257 APP. 
DIV lOGO):, the Court stated that a person can "only 
serve as a County Committeeman for. one specific 
District. Ho would bo entitled to cast only one vote 

as a member of the County Committee.- See 172 rtinc. 

Page 107. 

. The court further held, that to permit a perron 
to remain on the ballot in all of the Election Dl.-riot 
would consituto a fraud and deception practiced upon 
the enrolled voters of the party. See also Hums 
against Wlltso 303 NY 31D. However, the Court did 
permit the candidate there involved, to remain as a ' 
candidate in one Election District, as the Board of 
Elections did in the Instant ease. 

t^hllo in Ryan (Supra) the moving parties did 

5 ! 


I 
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not soeT: invalidation of the entire petition, the 
Suprene Court Dew York County applied that case to a 
proceeding in v/hich such relief was sought in 
Trongone against O'Pourke 58 Misc 2d 6. In that 
proceeding, the candidate filed petitions for Distri 
Leader from t^;o separate units of representation. 
After filino, he teclinod in one District, and anoth 
person was substituted. Hi* opponent sought to have 

both candidacies declared invalid on the grounds of 
fraud. 


The Court in Special "^erm, noted that the problcr 
of one candidate running for two inconsistent offices 
has been resolved by his declination from one of them. 
It further noted, as this Court docs, that in tha P.yen 
case, the candidate was permitted to run in one riec- 
tion Di^tric... The Court then stated that "Tven if it 
is considered that the method indulged in by the 
Despondent was an artifice or device, which could be 
construed ns deception or fraud of the enrolled voters 
of the party, he should have the right to present his 
candidacy to the electorate.- G8 Misc. 2d at page 8. 
That decision was affirmed by the Appellate Division, 
First Department, without opinion at 37 AD 2d 7C3. 

The effect of the decision in the Trongone case 
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«upr») Is that whlls o„„ „ay „ot run for tw 
lnco.p.UM« offfess „n.-,Zo f„ so fs a Uaooprfon 

constitutes fraud, once the conflict of the 
»»lce, 1 ., resolved, either hy decllnetlon, or Ly 
ctrlhln, the candidacy a, m the nyan c.se (dupro,, 

the candidate should be permitted to run for the 
ronalnlng oCfice. 


■ ■) 

f 

ti 

1 

•/ 

1 

i 

1 

,i 

i 

( 

vl.„ Of the foreoolno, it 1, she opinion of ,/ 
this court that the petition here Involved Is 

1 Pumeated with fraud,"aa a result of the various // 

candidacies of county Co^ltteeoen and Women, as J/ 

, warrant its invalidation. j 


1 

i ■ 

1 

1 


Accordingly, the application la denied «,d the 
proceadln. Is dls.,lssed. 


1 


Settle order on Notice. 

* - 

», ' 


Mn. Dn?,i:,A: Thank yoM, ycnr Honor. 
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DESIGNATING PETITION—REPUBLICAN PARTY 

KINGS COUNTY 


NAME(S) OF CANDIDATE (8) 


PARTY POSITION <S) 


Mala Mcmbor ol tlio 
Republican Stole ConmnUee 
bom the 

<9th Assemhly District 
ol the State ol Now York 


13S8 8Sth Street 
Brroklyn, N.V, 11228 


JOHN F. GANGEMI 


Female Member ol the 
Republican State Committee 
bom the 

49lh Assembly District 
ol the Stole ol New York 


1170 8Sth Street 
Brooklyn, N.Y. 11228 


JENNIE DiCARLO 


Members ol the Republican 
County Committee 
ol the 

County ol Kinqs 
49th Assembly District 
ol Iho State ot New York 


Flection District 


Ifookirn, N Y. 


1 do hereby appoint. 


BARBARA L. GANGFMI, residing at 1358 85th Street, Brooklyn, N.Y. 11228 
CONSTANCE DiGIOVANNA, residing at 1357 83rd Street, Brooklyn, N.Y. 11228 
MICHAEL DiCARLO. residing at 1170 85th Street. Brooklyn, N.Y. 11228 
JUNE A. GRANCIO, residing at 128 Marine Avenue, Brooklyn, N.Y. 11209 
JOSEPH P. GRAJiCIO, residing at 128 Marine Avenue, Brooklyn, N.Y. 11209 

.r,rnll«,t )|,» R«„,KI,V,o Pirti, <• • (~nmmilfe< 


to fill viranrira in arrordance with the orovisions 
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of the election law. ^ “ " "* .. - 

INWITNKS WHEREOI--. I luve hereunto set my hand the day and year placed opposite my signature. 


rVLl NAMf Of SICNCI 


tISiDiNCI 


7. 

1974 

8. 

1974 

9. 

1974 

10. 

1974 

11. 

1974 

12. 

1974 

13. 

1974 

14. 

1974 

15 . 

1974 


Cowr.ry 

tify »f Nr* r c*ii CoJmT* 

_* ^ '*T ^ WtW Veth — Kiwfl* ^Otfgfy 
Cl?y »> Y»ft «» IC«ft ji Cftwwfy 
_ Ci>y of N«w Yoffc - K i'ng i 

Ohr •* N » y Y«ffc . inwQt C< »va?» ~ 
City of 

City »mrw Tort — Kiiiat Comity 


St«t« •« N*W V*rli 

Oitttici 

1 Atlftnebly 

1 Dittfitf 










Ci » y c/Tliw — Ifingi C«vf>*f~ 
C«hr ^ Ve^*'Ki^("Co¥nfy ' 


* Cily~orN»w'fo rt >. kJwgt C^mty 

■|_ 

_Cl*T of N»^ - Krrtflt C»vritf 


•'Ktf gi Covkly 


STATEMENT OF WITNESS 

.'(Ni.^ :rf wiV.;;’,iy.. • “ «i-'y quouncd voter of the Stole of New York ond 

cm on enrolled voter of the Republieon Party. I now reside at. 

^:,L • ,L .. l«"t«sn««io.idMww N.;^i;wV . 

«' “•»*’»' n~ Vtc i.«» c.^ .1 k.,. 

I wot lost registered for the general election in the year 1973 from 

.. —■“ 

^ il,. „d,.,d..l, U,™ „o™. 

• i « a f^lll It! NwNIMf} 

in my presence and identified himself to be the individuol who signed this sheet, 

. rrr '•”■ ... - . ..... 

material false stotement. sholl sub.ect me to the same penolties os if I hod been duly sworn. 


. 1974 

■ 4 ?J| TMe TfKNT Put.. IMC.. uo w. aaTH er.. k.t.c. leet. 


(SleMfim •! wilnaii). 

Sheet No. 


t 


I 

I 















